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“On 26™ October 2006 I was kindly sent by DCMS a copy of their Consultation Paper
on Anti-Seizure Legislation (‘CP’) together with a document Consultation On Anti
Seizure Legislation: Summary of Responses (‘SR’) and an invitation to comment.

My observations are as follows:

I note from that the proposal is regarded by the DCMS as urgent (reference is made to
a request by Prof. Piotrovsky of the Hermitage Museum) and that the normal
consultation period had already been reduced from 12 to 9 months, ending in late May
2006. I also note from the list of respondents attached to SR that out of the 23
respondents 17 are museums and collections with vested commercial interests in loans
from foreign sources, the remainder being made up by dealers or auctioneers and only
one academic lawyer. None of the likely claimants involved in potential recovery
actions is included and there are no indications that any have been invited to
comment. I question therefore whether any meaningful consultation has been
conducted. The CP sets out in convincing form the commercial advantages hoped to
be gained by excluding foreign based loaned exhibits which have been identified as
useful to include in a UK based exhibition, but which are subject to claims by third
parties, private individuals, museums or States, because of theft or war loot, from the
ordinary Rule of English law, including protective injunctions not available in the
country of origin. It claims that Britain is forced to do this because it would be at a
competitive disadvantage internationally if it did not. Here again, the argument only
concerns commercial issues. The CP in my view fails completely to identify and deal
with the effect of such legislation on the holders of claims to such items as well as the
respect of the public for property rights in general and national or personal cultural
heritage in particular. What is missing by necessity in both the CP and SR is the real
issue, namely the moral basis for what in effect will be a Government passport for the
handling of stolen and looted art for profit. And all that for a few additional exhibits
which can be seen in their present location thanks to cheap air travel?

Britain has been lucky in not having lost substantial parts of its cultural heritage as the
consequence of war or occupation. Nevertheless, the interests of the victims of such
acts are well known and generally accepted as a moral mortgage of our common past.
The redress of spoliation is at the top of the proclaimed agendas of all civilized
governments. There are two reasons for this necessary stance: Firstly the recognition
that respect for the cultural symbols of the vanquished and robbed is in the long term
interest of the victor (Cicero, In Verrem II) and secondly the fact that one of the few
available preventative strategies consists in exposing and shaming whoever is
knowingly in possession of ill gotten art. The proposed legislation will have the
opposite effect. It will encourage the potential loan of a babylonian tablet stolen or
illegally exported during the Iraq war and ‘needed’ for an exhibition in Britain. The
shame will be on Britain as a collaborator of the successors in possession of looted or
stolen cultural objects.

Most countries with a written constitution have clear guarantees of the right of
ownership. Curtailments are only possible for a compelling reason in the interest of
society as a whole, that can not be met in any other way (e.g. a road building scheme)
and only against fair compensation. The addition of a suitable painting to an art
exhibition cannot possibly have the required status. (For this reason I would also
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expect the German legislation, to which reference is made, to be declared
unconstitutional, if a case came before the Federal Constitutional Court.)

Prior to this proposed legislation Britain enjoyed internationally a re-gained respect
for dealing diligently with art loot claims, in particular by using the limitation periods
and due diligence requirements prudently and thereby preventing the cementation of
illegally acquired rights. If the state itself is seen to plan in-roads on these last-resort
remedies of the otherwise frustrated claimant it will itself have extended the zone
from which the rule of law has been excluded. Its own citizens will not understand
why this sacrifice of justice is made. They will certainly not understand why this
sacrifice of principle should be made for a few pretty pictures on loan from a dubious
source for a few weeks. At stake is the innocence of viewing art. Even the emperor
Vespasianus, when holding the pound coin gained from such an exhibition to his nose
would have said: OLET! "
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